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RESUBMITTED PETITION TO ACCEPT AN UNINTENTIONALLY 
DELAYED CLAIM FOR THE BENEFIT OF A PRIOR-FILED APPLICATION 

37 CFR §l,78(a)(6) 



Mail Stop D AC 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



Sir: 



Applicants resubmit iheir petition under 37 CFR § 1 .78(aX6) to accept an imintentionally 
delayed claim for tiie benefit of a prior-filed application. As explained in the attached copy of 
the Decision on Petition, the petition was denied for presenting an amendment in an improper 
format* Specifically, the amendment was embedded in the petition document and the 
amendment included an improper incoiporation by reference. To address these issues, the 
petition is resubmitted with a separate amendment, >^ch does not include the offending 
incorporation by reference. 

Applicants hereby petition for the acceptance of an unintentionally delayed reference to a 
claim for priority under 35 USC § 1 19(e). The entire delay between the date the reference was 
due under 37 CFR § 1 .78(a)(5Xii) and the date of filing this petition was unintentional. 



1 

PAGE S/8* RCVD AT 4»7 6:55:09PM [Eastern Daylight T^^^^ 



.APR. 6.200? 3:57PM 5106630920 



NO. 772 P. 6/8 



RECEIVED 
CEMTRALF/OC CENTER 

APR 0 6 2007 



IXJ In the original pedlion, which "was dcDied, Check !No. 121 5S in the dznount of Si 370.00 was 
enclosed for llie petition fee (37 C,F.R. l-17(t)). 

1^ The Commissioner is authorized to charge any fees beyond the amount enclosed vdiich may 
be required, or to credit any oveipayment, to Deposit Account No. 500388 (Order No, 
NOVLP075), 



P-O. Box 70250 
Oakland, CA 94612-0250 



Respectfully submitted, 
BEYER WEAVER LLP 

Jeffrey 9l Weaver 
Registration No. 31,314 
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In te ^>plicatioii of 
Tipton etaL 

AppBcationNo. 10/672311 

Filed: September 26, 2003 

Attorns Dodcet No. NOVLPOTS/NVLS- 

000820 



OFFjCEOFPEITTIONS 

DECISION ON PETmON 
X;NDER37CFR1.78(aX6) 



This is a decision on the petition nnder 37 CFR 1 .78(a)(6), filed Jnly 10, 2006, to accept an 
umntentionally delayed claim under 35 U.S,C. § 1 19(e) for the bwxefit of priority to a prior-filed 
provisional application. 

The petition is DISMISSED. 

A petition tinder 37 CFR 1 .78(a)(6) is only applicable to tiiose applicadoM filed on or aflar 
November 29, 2000. Fnrtiier, the petition is e^ropriate only after expiration of the peri ■ 
specified in 37 CFR 1 .78(aX5>(ii) and mast be filed during the pendency of the nonprovisional 
plication. In addition, the petition must be accompamed by: 

(1) ifae leference required by 35 U.S.C. § 1 19(e) and 37 CFR 1.78(aX5)C0 

ti) the prior-filed application, unless previously submitted; 

(2) the suicbaige setfortb in § 1.17(t); and 

(3) a statemeiit that the entire dday between the date the claim "nnas due 
under 37 CFR 1.78(aX5)0i) and tiie date the claim was filed was 
umntentioDal. Tlie Director may require additional information 
■vibexs there is a qoestiCH^ -vidiedlia-tiK delay was nnimentional. 

This pending nonpiovisional plication was filed on September 26, 2003, within twelve months 
of the filiTig date of the prior-filed piovisioQal application. Application No, 60/469,433 winch 
was filed on May 9, 2003 and for which priority is claimed. 

The amendment as drafted is unacceptable and, therefore, is isat considered a proper reference 
under 37 CFR 1 .78(aX2)(i)- In this regard, the aihendmenii is physically part of the petition and, 
as such, does not comply with 37 CFR 1.121, 1.52, or 1.4(c). Note that 37 CFR 1.121 stales that 
am^idments are made by filing a paper, in compliance witix § 1 .52, directing that specified 
amendments be made. Tlie pertii^ section of 37 CFR 1 .52 states that the claim (in tiiis case, 
the claim for priority), must oommence on a separate physical sheet 37 CFR 1.4(o) stales that 
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each disdnct subject must be contained in a sepamte paper ^co diSerent matters maybe 
consid^ed by difif^ent branches of tbe United States Patent and Tiademaik Office. 

Furfher, the amendment is not acceptable as drafted since it improperly incorporates by reference 
the piior-'filed plication. An incorporation by reference siatement added aficr an application's 
£jing date is iiot effective because no new xnatter can be added to an 9^ 
date (see 35 U.S.C. § 132(a)). If an incoipoxation by reference statement is included in an 
amendment to the specification to add a benefit claim under 35 U.S^C. § 120 after the filing date 
of tbe ^iplicadoii, &e amendmeid: would not be proper. . When a bendGit claim under 35 U.S.C. § 
120 is submitted after ikt filing of an ^plication, the reference to the prior application cannot 
include an incoipoiafion by reference statement of the prior application* See Dart tadust riesv. 
Banner. 636 V3d 684. 207 USPQ 273 (C j\.D,C. 1980). Note MPEP §§ 201,06(c) and 
608.04(b)- 

Accordingly^ before the petition under 37 CFR 1 .78(a)(6) can be granted, a renewed petition 
under 37 CFR 1 .78(aX6) and either an Application Data Sheet or a substitute amendment 
(complying with 37 CPR. 1.121 and 37 CFR L76(b)(5)) dcl^gthe incorporation by reference 
statement) dxcietjuired. 

FtiTther correspondence with respect to this mactter should be addressed as follows; 

By mail: Mail Stop PBTITIONS 

Comnussioner for Patents 
Post'Office Box 1450 
Alexandria, VA 22313-1450 

By Customer Service Window 

Mail Stop Petitions 
Randolph Building 
401 Dulai^^ Street 
Alexandria, VA 22314 

By&c: (571)273-8300 

ATTN: Office of Petitions 



Any questiOT5 canceming this matter may be directed to Charlema Grant at (571) 272-3215. 




PetitionsBkaxmner 
Office of Petitions 
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